
customers, an incumbelt LEC's own affiliates or to neighboring or

other incumbent LECs 3hould be provided to new entrants. In this

way, the Commission c~n avoid promulgation of standards that must

address each of the cetails of service provision and maintenance.

In order for this aplroach to work, however, the Commission must

require incumbent LE< s to disclose, upon request, the contractual

and other arrangemen' s with retail and other customers that

govern installation, quality of service and repair. 4

As to items SUCl as earnest fees, NPRM' 62, NEXTLINK again

suggests reference t) the incumbent's arrangements with its

neighbors, retail c~3tomers or affiliates. If such fees or other

arrangements are ro\tinely applied by the incumbent LEC, it is

less likely that thEy are discriminatory in nature. On the other

hand, it is often tIe case that incumbent LECs will waive such

fees or make other ccommodations for their preferred customers.

Competitive carrier; should be entitled to the same treatment

under the nondiscrilination standards of the Act.

The Commission s focus on performance standards similarly is

important. NPRM' 51. New entrants will have no choice but to

use incumbent LEC f~cilities and, as NEXTLINK has experienced,

incumbents will ha\e every incentive to delay or diminish the

quality of service provided. NEXTLINK therefore suggests that

4 Section 252,a) provides for review and approval of both
prior and future i lterconnection agreements. The Commission
should broadly int~rpret this provision to help effectuate the
nondiscrimination )rovisions of the Act.
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the Commission establ" sh service quality standards on

inst:allation, downtim,' and mean time to repair with penalties for

their violation.

NEXTLINK also fully supports the Commission's tentative

conclusion that it has broad authority to order a range of

interconnection opticns, i.e., meet point, virtual or physical

collocation. This i! consistent with the Act's separate

treatment of interco: tnection generally in Section 251 (c) (2) and

physical collocation in Section 251(c) (6). As a practical

matter, moreover, diEferent kinds of interconnection may be

appropriate given te~hnical and other market conditions. The

Commission thereforE should mandate a range of options for

interconnection and leave to the competitive carrier the choice

amongst them.

NEXTLINK's exp~rience with some states, i.e., Washington

State, that have nc: specified standards for collocation also has

been unfortunate. If such issues are left entirely to

negotiation, the ircumbent LEC has too much of an opportunity to

delay and burden t}e new entrant. Thus, specific rules giving

options to the cowletitive carrier, not the mere direction to

negotiate, are nec~ssary.

Finally, NEXTuINK supports the Commission's tentative

conclusion that prysical collocation should not be limited to an

incumbent's centre 1 or tandem offices. In a number of situations

that have already arisen in NEXTLINK's experience, a federal
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Light to collocate at other locations owned by incumbent LECs

would have greatly eai.ed NEXTLINK's entry and construction of its

network without harmi 19 the incumbent.

5. The Commission Should Establish Rules That
Provide Certainty Today but Allow for
Evolution of Unbundled Network Elements.

The common threcd running through the Commission's specific

inquiries with regar( to unbundled elements is the manner in

which this statutory obligation relates to other statutory

sections, i.e., thos~ on resale, and the extent to which the

unbundling obligaticl may be frozen in time based on the

selection made by tre first carrier to request unbundling.

NEXTLINK suggests trat the wrong answer to these questions could

undercut the entire unbundling requirement and NEXTLINK believes

this risk is a grav" one because Section 251 (c) (3) has great

promise not only fo immediate competitive entry, but also the

future evolution of competition in a "network of networks."

To avoid thesE risks, the Commission should adopt a three-

part approach to urbundling.

First, tLe Commission should identify a
minimum ;et of network elements that must be
unbundlel today based on the Commission's
understalding of the existing deployment of
technolcJY·

Second, ~nd in conjunction with the
nondisclimination provisions of the Act, the
CommissJon should require incumbent LECs to
unbundlE all network elements that retail
customels, other incumbents or the
incumbe} t's affiliates obtain on a discrete
basis.
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Finally, the Commission should establish a
procedure by which the definition of
unbundlinc can evolve for the future either
through nEgotiated agreements or a procedure
by which ]lew entrants may request unbundling
of specif c elements subject to state
arbitrati"n or Commission enforcement. 5

In addition, Nr:XTLINK strongly disagrees with any parties

that would suggest hat the unbundling duty under

Section 251 (c) (3) ald the duty of resale under 251 (c) (4) are

either co-extensive or an "either/or" option. Congress clearly

contemplated unbund .. ing and resale as separate avenues to the

same goal of compettion and consumer benefits. As a practical

matter, moreover, a competitive carrier such as NEXTLINK may

choose to employ re3ale to reach one set of customers in a

particular locality while reaching a different set of customers

in that same locali:y through acquiring and combining unbundled

network elements or:ained from the same incumbent that provided

the resold service. To limit such choices will only serve to

delay competitive entry and may require competitive carriers to

make inefficient ct8ices in constructing their networks.

The statutory mandate of different pricing standards in

Section 251(d) for unbundling and resale only reinforces the

conclusion that thEse two options can be exercised concurrently

by the same compet·· tive carrier in the same locale. If these

5 Section 252(3) (3) preserves ongoing state authority to
arbitrate unbundlilg disputes. Furthermore, the Commission could
address any refusa s to unbundle pursuant to the Commission's
rules under its cor~laint authority in Section 208.
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were not two distinc: alternatives available to competitive

carriers, there wouJJ have been no need for Congress to enunciate

two separate pricin~ standards.

6. The Commission Should Provide Efficient
Access to Network Elements.

With regard to today's environment, it is most important for

this Commission to JYovide certainty and immediate specificity to

minimize risk and d\ lay for private investment. NEXTLINK

therefore urges the Commission to adopt at a minimum the

unbundled elements dentified by MCI and AT&T, see NPRM ~ 92, as

well as the specifi; unbundled elements identified by the

Commission thereaft~r. Indeed, there is a remarkable degree of

consensus as to man! of the unbundled elements that feasibly can

be provided today; :he Commission quickly should adopt those

elements on which there is consensus. Later, the Commission can

consider other elenents where there is disagreement or as to

which there is insl fficient knowledge.

Subject to tho s overview, NEXTLINK has two specific concerns

with the specifics of unbundling as raised by the NPRM. First,

NEXTLINK urges the Commission expressly to order unbundling of

all kinds of local loops, .i. e., two-wire versus four-wire, analog

versus digital, ani ISDN loops. NEXTLINK already has experience

with one incumbent LEC that has sought to limit unbundling of

loops to "plain valilla" two-wire, analog facilities; this is

highly discriminat)ry and only can have the purpose of
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disadvantaging compe~itors that wish to offer more advanced

services.

Second, NEXTLIN{ shares the Commission's expressed concern

regarding access to :he CPNI of competitors via signaling and

database networks bE~ause of the competitive sensitivity of such

information. It is vital that the Commission establish rules

against using CPNI (btained from signaling and database networks

for any purpose othEr than delivery of calls.

E. Pricing Ie"sues Under Section 2 51.

1. The commission Should Establish Pricing
Principles Elaborating Upon the Act to
FacL.itate State Arbitration and Other
Decillionmaking.

The preliminar' inquiry raised by the Commission is its role

in setting more det liled pricing requirements under the Act.

Consistent with its earlier positions, NEXTLINK urges the

Commission to promuLgate the most detailed pricing principles

that can be develof~d for nationwide application. This will

greatly ease state ~dministrative burdens, maximize the

opportunities for cJnsistent rates and rate structures that can

be applied by multjstate carriers, and greatly enhance the

ability of this Con mission and federal courts to interpret the

Act.

For example, (ifferent states naturally will be arbitrating

issues at different times or possibly through cooperative state

efforts. Standard zed national pricing principles will allow

state commissions lcting together or in later proceedings to
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apply the decisions of other states as well as the rules and

decisions of this Comrission. In the same vein, standardized

natlonal pricing prin, 'iples should facilitate uniform rate

structures and rates icross jurisdictions. The benefits in terms

of simplicity for bilLing systems of carriers and ease of

negotiation and admiristration are manifest.

Nor should this Commission disregard the value for itself or

federal courts that ,rill flow from more detailed national pricing

standards. Such staidards, for instance, could ease the

development of natio1wide proxy costs that could be applied in a

variety of circumsta~ces. And the benefits for federal district

courts interpreting or applying the Act under Section 252(e) or

otherwise will be g:eat -- those courts often will have little

experience in arcan, r subj ects such as telecommunications cost

methodologies and s10uld be able to rely upon the expertise of

this Commission.

The benefits for negotiation and mediation that would flow

from explicit stancards are undoubtedly the greatest. The

financial issues 0 interconnection are often the most hotly

contested and dire :tion from this Commission will facilitate

agreement as well is equalize bargaining power among incumbent

and competitive carriers.
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2. The Same Pricing Principles Should Apply to
Interconnection, Unbundled Network Elements
and CoJlocation.

NEXTLINK strongl' urges the Commission to adopt a single set

of pricing principles for the interconnection elements other than

resale that are recog1ized in Section 252(c). First and most

obviously, Congress ras used the same standard with reference to

both interconnection and unbundling; collocation unquestionably

is "a subset of inte connection services" both as a statutory

matter and a practicil one. NPRM ~ 122. Second, Congress has

made clear that it Cin, if it wishes, establish a separate

pricing standard by joing so with regard only to wholesale

services for resale under Section 251 (d) (3) .

Further, there are enormous practical advantages in applying

the same pricing pr nciples to the greatest possible range of

issues. As the NPR'~ itself recognizes, there are a multitude of

costing and pricing principles that could be argued by their

proponents. Adoptj~n by this Commission of a single set of

principles will selve the entire industry as well as regulators

and courts through greater consistency, focus, and the

opportunity to bui d upon the precedent of prior negotiations and

decisions.

3. The Commission Should Reject Traditional
Ratemaking Methodologies and Expressly Adopt
a rong-Run Incremental Cost Methodology.

The Commissi<n's inquiry into cost and methodologies and

rate setting prin'iples begins naturally with the words of the
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statute. There, Congress makes clear that traditional concepts

of regulatory ratem.tking are not to apply and, instead, that a

just and reasonable interconnection rate must be based on cost.

Given Congress' exp-ess rejection of traditional and historical

ratemaking and its :ocus on embedded costs and rate base, the

only reasonable choLce is to adopt a forward-looking methodology.

This methodology re1uires analysis of the cost of providing an

individual element )r form of interconnection going forward,

rather than the pas: practices of an incumbent LEC. The

conclusion based ur~n statutory language is reinforced by the

clear consensus amcng parties and economists that a forward-

looking, incremental type of cost methodology should be used.

NPRM ~ 124.

As the CommisEion recognizes, however, adopting a LRIC

approach to cost ard rate methodology is only the beginning of

the inquiry. TherEafter, there remain substantial disputes

concerning issues <s varied as whether an interconnection element

causes a particulaJ cost, the shared nature of certain costs and

the forward-lookinc technology to be employed. Although the

incumbent LECs may have the resources to address these questions

on a multistate ba}is, neither NEXTLINK nor many other

competitive carrie s have the resources to analyze, negotiate and

arbitrate a multitde of cost studies. NEXTLINK, therefore,

strongly supports he option of using national proxies for cost-
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based rates that WOI Id work as outer boundaries for negotiations

or state arbitratiolB. NPRM ~ 125.

As the Commiss on suggests, moreover, it is vital that any

proxy rates be set ubject to the recognition that incumbent LECs

will have both the ncentive and ability to manipulate cost

studies or allocati,n of costs to increase their competitor's

expenses. Thus, thf Commission's establishment of proxy costs

and rates should drew from external sources outside the control

of the incumbent LEis and which are subject to check by both the

Commission and compftitors 6

Finally, NEXTL NK submits that the allowance in 251(d) (1) (B)

of "a reasonable pr f fit" is in no way inconsistent with or a

departure from a LR c-based methodology. It is generally

recognized that a TELRIC cost study should include a return and

it would be "double counting" to allow an additional return on

top of the TSLRIC. See Washington Rate Decision at 88. In the

same regard, there s no basis to include rate elements such as

the TIC or CCLC (or their intrastate equivalents) and the

Commission should e)pressly reject use of such rate elements as

6 The Washingtol Commission recently addressed exactly this
problem and adopted the Hatfield Model for cost studies because
it relied on data tlat was obtained from generally available
industry sources anc that could be verified by third parties.
COMMISSION DECISION AND ORDER REJECTING TARIFF REVISIONS,
Fifteenth Supplemental Order, UT-950200 (Wash. Util. and Trans.
Comm'n., Apr. 11, l' 96) ("Washington Rate Decision").
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part of Section 251(c) pricing. 7 Nor should any universal

service subsidy elemEnts be included; these should be recovered

separately and on a ompetitively neutral manner, subject to the

standards of Section 254. Indeed, the Commission will avoid

tremendous delay, di :putes and burdens on competitive entry if it

expressly finds that such rate elements are not to be included in

any way under Sectiol 251(d).

4. Rate Structures Should Reflect the Underlying
Nature of Costs and Not Provide Opportunities
for Excessive Rates.

As well as exp]~ring the level of costs, this Commission

should focus on the ~anner in which costs are incurred. For

instance, if a cost is caused by the addition of a facility, the

cost should not be lecovered through a charge that is sensitive

to minutes of use. Thus, this Commission is not compelled to

follow historical m(,dels that rely on usage-sensitive charges if

the costs do not vay by a particular kind of usage.

An additional lenefit of avoiding pricing mechanisms based

upon minutes of use is ensuring predictability and avoiding the

risk of excessive r~turns by incumbent LECs. For example, a

usage-sensitive rat~ that is based upon a forecast of demand

today can become ou:moded as usage grows and competitors expand

7 It is notewo:thy that the Act itself only contemplates two
bases for establisring rates--"cost" in 252(d) (1) (A) (i) and
"reasonable profit' in 252 (d) (1) (A) (ii). Neither concept
includes room for late elements such as subsidies or "markers"
like the TIC that ire designed only to recover a historical
revenue requiremen' .
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their networks. And he incumbent LEC has no incentive to

develop new rates beciuse increased volumes simply increase the

incumbent's return wi:h no correlative increase in costs.

NEXTLINK supports explanation of rate structures such as

those reflecting off peak costs. However, the advantages of

innovative rate strurtures must be balanced against the

disadvantages of com}llexity and possible disputes that could

arise with regard to more complex billing systems. In sum,

NEXTLINK believes thit the short-term demands for entry will be

best satisfied by C03t and price methodologies which are

consistent, simple a~d can be implemented quickly.

F. Resale Obligations and Wholesale Rates.

1. The Commission Should Expressly Prohibit
Resale Restrictions Absent a Showing That
They Are Not Anticompetitive or Necessary to
Prevent Transfer of Subsidies in an
UninLended Manner.

This Commissio has a long history of prohibiting resale

restrictions in ord~r to facilitate competitive entry, avoid rate

discrimination and naximize benefits to consumers. Indeed,

Congress is presume) to have been aware of that history of

Commission action ~hen it imposed resale obligations on local

carriers. This Con mission has found previously that it should

establish broad mal dates with a heavy burden to prove any resale

restrictions are n"t discriminatory, See, e. g., Regulatory

Policies Concerninq Resale and Shared Use of Common Carrier

Services and FacilLties, 60 FCC 2d 261, 321 (1976), amended on
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recon., 62 FCC 2d 588 (1977) I aff'd sub nom., AT&T v. FCC, 572

r.2d 17 (2d Cir.), ce:'t. denied, 99 S. Ct. 213 (1978). It should

follow the same approlch as to resale of incumbent LEC services

only.

NEXTLINK's experiences in the market demonstrate the need

for clear Commission action in this regard. For instance, one of

NEXTLINK's operation~ initially grew through resale of an

incumbent LEC servic,' to a point where it could begin to develop

facilities of its OWl. Immediately before signing of the Act,

however, the incumbelt LEC sought to withdraw the resold service

offering, thus seekjng to avoid its obligation to allow resale at

a wholesale rate. Eased on this experience alone, NEXTLINK

strongly supports tJe Commission's tentative conclusion that the

range of permissibl" restrictions on resale should be narrow and

that any incumbent JEC proposing limitations must overcome a high

burden of proof.

To the same erj, promotional and discounted offerings should

be available for rEsale. In NEXTLINK's experience, these

offerings often apI,ear as if by magic before a new entrant begins

to offer competiti re services. And these offerings also

regularly include ;ontractual commitments for terms or volumes by

which the incumber: LEC locks up customers before they have real

choice. Allowing resale of discounted or promotional offerings

can help avoid thEir anticompetitive impact; further, this

Commission should ensure that resellers are not required to
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accept anticompetitiv.' restrictions such as long-term contracts

in order to resell in:umbent services.

The Commission also should narrowly interpret the exception

that allows limits or resale of a service to one category of

subscribers. Sectiol 251 (c) (4) (B). Given the overriding

Congressional purpose to maximize competitive entry, this

provision should be lpplied only where it is necessary to prevent

resale of a subsidiz~d service to another class of customers that

were not intended tc benefit from a clearly defined subsidy.

Furthermore, the Con mission should make clear that this provision

in no way allows a total ban on resale of, i.e., flat-rated or

residential service Instead, the statutory language requires

that resale be allo\Jed, but that the reseller may resell only to

a subsidized catego'y of customers.

Finally, NEXTL[NK wishes to emphasize that resale, although

it is an important step on the road to competition, does not

satisfy the tests for facilities-based competition under

Section 271.

2. The Commission Should Establish Presumptive
WhoJ..esale Discounts to Reflect Avoidable
Cos:s.

NEXTLINK urge; the Commission to approach the issue of

pricing wholesale services having in mind the overall purposes of

Sections 251 (c) (4 \ and 252 (d) (3). These sections were enacted to

encourage the rap d introduction of competition through resale,
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and the Commission sh)uld ensure that wholesale rates are set in

a manner that will fa:ilitate such competition.

As this CommissiJn recognizes, NPRM ~ 181, simplicity and

certainty are criticcl if resale is to accomplish its intended

purpose. Thus, NEXTI INK suggests that the Commission establish a

uniform set of presurvtions as to avoidable costs based on a

publicly available c( lmparable source. This will allow rapid

identification of aVlided costs and should lead to development of

presumed percentage liscounts off retail rates. For simplicity

reasons, as well, th~ Commission could apply the same percentage

wholesale discounts ~cross different services subject to an

incumbent LEC demonEtrating that the presumed discount is

unreasonable. This would ensure rapid and certain development of

wholesale rates and encourage resale as an easy and quick form of

entry.

Finally, the c< lmmission should adopt an II imputation rule,"

as described in the NPRM, ~~ 184-88. Such a rule will help guard

against anticompeti ive price squeezes and also will serve as a

check on both the C)sts used in developing the wholesale rate and

the costs used in e3tablishing rates for unbundled elements.

Simply put, one metnodology that builds from the "bottom up"

should produce a rEsult similar to one that is "from the top

down. "
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G. The Commission Should Address Reciprocal
Compensation by Establishing an Interim Bill and
Keep Mechanism.

NEXTLINK's experience is that a just, reasonable and

administratively sirrole arrangement for reciprocal traffic

exchange is the essential first condition for competition.

Without the ability ::0 exchange traffic with the incumbent's

customers, consumerE naturally will refuse to sign up with

competitive carrierE

It is also clecr, however, that it will take some time

before competitive (arriers achieve a sufficient volume of

traffic from a broac cross-section of customers so that there can

be a realistic apprcisal of the benefits and costs of traffic

exchange that will Ie experienced in the long run. And these

traffic patterns, 0 courser will be subject to significant

variations not base( on free consumer choice until number

portability is impl,'mented.

NEXTLINK, thep'fore, recommends that this Commission follow

the approach adopte: I by those state commissions that have adopted

"bill and keep'! on til interim basis. See, e.g., Cal. Bill and

Keep Order, Washing on Order! Oregon Order. This arrangement

allows the marketpl tce to develop and data to be gathered on

costs and traffic f ows while competition develops.

Once sufficien market information is available, NEXTLINK

suggests that the C)mmission explore flat-rated charging

mechanisms if "bill and keep" is not an appropriate long-term
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solution. Flat - rate, 1 pricing mechanisms have tremendous

advantages in simpli~ity and predictability and, in NEXTLINK's

experience, the cost} of transport and termination do not vary

primarily based upon changes in volumes of minutes exchanged.

For the immedia:e future, nonetheless, the Commission should

let markets evolve b~fore it imposes any charging mechanisms for

reciprocal compensatLon. Otherwise, the Commission may burden

competitive entry wi :hout having available a full picture of the

potential for competLtion in the local market.

H. Arbitration Process.

1. Section 252(e) (5) Provides the Commission
With Plenary Authority to Act Expeditiously.

Section 252(e)'~) provides a broad direction for the

Commission to step jn where a state commission, by not acting, is

delaying the proceSE of competitive entry. Thus, the Commission

should focus not on state law issues, but on the manner in which

the exercise of its Section 252(e) (5) jurisdiction would best

effectuate the purpcses of the Act by expediting competitive

entry.

The Commission, therefore, should establish rules that

provide for interested parties to notify the FCC through a simple

letter attaching stcte pleadings or documents that show a state

commission has failEd to act. Thereafter, the rule should

provide for prompt, ction by the FCC in such circumstances.

Furthermore, the COT tmission should have no need to 11 remand 11 an

arbitration to a st, te commission that has failed previously to
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act. Not surprising.Yr the Act does not provide for such a

remand or referral. If a state commission has delayed long

enough for Section 2 J2(e) (5) to come into effect r the competitive

process already has 3uffered too much to allow for further delay.

FinallYr the Conmission should adopt the "final offer"

method of arbitratio1 as outlined in Paragraph 268 for

arbitrations under S~ction 252(e) (5). If an arbitration has

reached the point in time where Section 252(e) (5) applied r the

overriding goal for :his Commission should be prompt and

efficient action. W~ile an open-ended arbitration method may be

appropriate for stat~ arbitrations r this Commission should adopt

the final offer mett)dology to expedite its decision and

encourage the partiE3 to present more reasonable terms and

conditions than the} may have previously offered.

2. Section 252(i) Is an Essential Provision That
Allows Carriers to Choose the Best Elements
of Other Carriers' Agreements.

As this CommisEion notes r Section 252(i) is one of the main

vehicles of the Act for preventing discrimination. Indeed r

Congress itself reccgnized the importance of 252(i) in this

regard and noted thct an earlier version of 252(i) applies to

"the individual elerents of agreements that have been previously

negotiated." S. ReI. No. 104-23 r 104th Congo 1st Sess. 21-22

(1995 )

If Section 252 i) is to fulfill its promise on a practical

level r moreover r it should be interpreted to allow carriers to
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choose amongst the pJimary elements of any agreement. 8 Take,

for instance, a situction in which an incumbent has been willing

to provide a favorab e interconnection rate ln exchange for a

competitive carrier' willingness to absorb an excessive rate for

unbundled loops. Th, first competitive carrier may have been

willing to accept th s agreement because it has no intention of

acquiring unbundled oops. But another carrier that wishes to

choose the favorable interconnection rate should not be forced to

accept the excessive unbundled loop rate in circumstances where

it may need to use slch facilities to reach its customers.

As a matter of ~dministrative and negotiating efficiency

furthermore, this irterpretation makes sense. Once the main

elements of agreemerts are negotiated, new carriers should be

able to pick the fectures they prefer under Section 252(i) and

negotiate additiona_ arrangements to address other subjects.

CONCLUSION

NEXTLINK belie'es that the Commission has a rare opportunity

to implement what C, ,ngress termed "a new model for

interconnection." -oint Explanatory Statement, p. 8. By doing

so in a detailed ani explicit manner, and broadly applying its

rules throughout th~ nation, the Commission can help fulfill the

8 The Commissi, ,n can look to the structure of the Act to
determine which are the primary elements amongst which another
carrier should be allowed to choose. At a minimum, each of the
defined interconnec:ion elements in Section 251 should be treated
as a separable elerr~nt as to which a separate agreement is
reached.
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promise of a nationwLde policy for telecommunications for the

Twenty-First Century

The Commission 3hould resist the cries of those who wish to

go slow or leave dev~lopment of policy to multiple arbitrations.

Without this CommisEion's clear statement of the rules, states,

private investors ard the existing industry will not be able to

move forward to acccmplish Congress' goals.

Respectfully submitted,

NEXTLINK COMMUNICATIONS, L.L.C.
J. Scott Bonney, Vice President
Regulatory and External Affairs

DAVIS WRIGHT TREMAINE
Its Attorneys

By J}h4ttn~~
Daniel Waggo .
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